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COUNTER STATEMENT OF THE QUESTION INVOLVED 
 
1. As stated in this Court’s Order of September 27, 2018: 
 

The Court will consider only the following issue: 
Does State Senator Dinniman have standing to pursue his claim before the 
PUC? 

 
 Suggested answer:  Yes
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COUNTER STATEMENT OF SCOPE AND STANDARD OF REVIEW 

 
The “scope of review” refers to “the confines within which an appellate 

court must conduct its examination” of the decision of a lower court or 

governmental body.  Stated another way, it refers to the “matters (or “what”) the 

appellate court is permitted to examine.”  Morrison v. Commonwealth of Pa. Dep’t 

of Pub. Welfare, 646 A.2d 565, 570 (Pa. 1994).   

The “standard of review” refers to “the manner in which (or “how”) that 

examination is conducted” or “the degree of scrutiny” that is to be applied.  See 

Morrison, 646 A.2d at 570.  “[T]he PUC's interpretations of the [Public Utility] 

Code, the statute for which it has enforcement responsibility, and its own 

regulations are entitled to great deference and should not be reversed unless clearly 

erroneous. Popowsky v. Pa. Public Utility Commission, 706 A.2d 1197, 1203 (Pa. 

1997). When reviewing a PUC decision, the Court should neither “substitute its 

judgment for that of the PUC when substantial evidence supports the PUC's 

decision on a matter within the commission's expertise,” nor should it indulge in 

the process of weighing evidence and resolving conflicting testimony.  Popowsky, 

706 A.2d at 1201; Energy Conservation Council of Pennsylvania v. Pa. Public 

Utility Commission, 995 A.2d 465, 478 (Pa. Cmwlth. 2010). 
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COUNTER STATEMENT OF THE CASE 

Senator Dinniman initiated the proceeding before the Commission by filing 

a Complaint and Petition for Interim Emergency Relief against Sunoco Pipeline, 

L.P. (Sunoco Pipeline or Sunoco) alleging serious public safety concerns regarding 

the operation of the pipeline Mariner East 1 (ME1) and construction of pipelines 

known as Mariner East 2 (ME2) and Mariner East 2X (ME2X).  Senator Dinniman 

sought an Interim Emergency Order:  (1) enjoining Sunoco Pipeline from or 

continuing construction on ME2 and ME2X in West Whiteland Township; (2) 

enjoining Sunoco Pipeline from operating ME1; (3) directing Respondent to 

conduct extensive geophysical and geotechnical tests along the actual and 

proposed routes of the pipelines in West Whiteland Township; (4) directing 

Respondent to conduct a public risk assessment regarding persons, property and 

environment located within West Whiteland Township; (5) directing Respondent 

to disclose to Petitioner and his constituents the risks associated with these 

pipelines; and (6) directing Sunoco to better inform emergency responders, 

hospitals, schools and township officials how to respond in the event of an 

emergency caused by a release or ignition of hazardous volatile gases transported 

in these pipelines.  Pet’s Brief, App. A at 1-2.  
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On May 21, 2108, the ALJ’s Interim Emergency Order granted Senator 

Dinniman interim emergency relief and the Commission, pursuant to 52 Pa. Code 

§ 3.10(b), then reviewed that grant as a material question, set forth as follows:  

Whether the evidentiary record supports the provisions of the 
Interim Emergency Order which (a) enjoins Sunoco from  all current 
operation on Mariner East 1 [ME1]; and (b) enjoins construction, 
including drilling activities on the Mariner East 2 [ME2] and Mariner 
East 2X [ME2X] pipelines, all in West Whiteland Township, 
Pennsylvania, until the entry of a final Commission Order in the 
formal complaint proceeding at Docket No. C-2018-3001451? 

 
 The Commission’s June 15, 2018 Opinion and Order (June 15 Order) 

affirmed in part and reversed in part the ALJ’s Interim Emergency Order finding: 

(1) that Senator Dinniman established standing to bring the Complaint against 

Sunoco Pipeline, as a property owner and resident of West Whiteland Township; 

(2) that there was sufficient evidence to find a clear and present danger warranting 

emergency injunctive relief against construction of certain pipelines; and (3) that 

imposition of a bond requirement was not warranted to grant injunctive relief.  

Pet’s Brief, App. B at 4, 50-51. 

On June 25, 2018, Sunoco Pipeline filed its Motion for Certification 

(Motion) seeking the Commission’s permission to allow an interlocutory appeal 

and an amendment of the June 15 Order requesting that the Commission include 

findings in the order by amendment, that the order involves “… a controlling 

question of the law as to which there is a substantial ground for difference of 



 5 

opinion and that an immediate appeal to Commonwealth Court from the order may 

materially advance the ultimate termination of the matter …”  52 Pa. Code § 5.633.   

 The Commission certified the question of Senator Dinniman’s standing 

concluding in a July 25 Opinion and Order (July 25 Order) that Sunoco Pipeline 

established that Senator Dinniman’s personal standing to bring the Complaint 

involved a controlling question of law as to which there is a substantial ground for 

difference of opinion and that an immediate appeal to Commonwealth Court from 

the Order may materially advance the ultimate resolution of Senator Dinniman’s 

Complaint.  Pet’s Brief, App. F at 15-17, 19-20.  This finding then formed the 

basis for Sunoco Pipelines’ request for interlocutory appeal to this Court. 

 On August 24, 2018, pursuant to the Pennsylvania Rules of Appellate 

Procedure (Pa. R.A.P.), Sunoco Pipeline filed a Rule 1311 Petition for Permission 

to Appeal.  Pa. R.A.P.1311.  On September 27, 2018, this Court granted Sunoco 

Pipeline permission to appeal the Commission’s June 15 Order, as certified by the 

July 25 Order.  In granting permission, the Court will only consider this issue: 

“Does State Senator Dinniman have standing to pursue his claim before the PUC?”  

The Court then stayed all proceedings before the Commission pending resolution 

of this appeal.   
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SUMMARY OF THE ARGUMENT 

Senator Dinniman has satisfied the requirements set forth in 52 Pa. Code 

§ 3.6(b) to demonstrate his interest in this controversy.  Senator Dinniman has 

personal standing to pursue his complaint against Sunoco Pipeline under Section 

701 of the Public Utility Code because Senator Dinniman has a direct, immediate, 

and substantial interest in the Complaint and Petition for Interim Emergency Relief 

as a property owner and resident of West Whiteland Township.  The Commission 

has jurisdiction to determine Senator Dinniman’s standing even where Senator 

Dinniman has taken a position on standing inconsistent with the Commission’s 

conclusion.  Senator Dinniman’s claim of legislative standing and denial of 

personal standing is not a judicial admission that is conclusive upon the 

Commission and the Commission’s application of the Mootness Doctrine may be 

changed if there is a change in circumstances. 

Finally, given the Commission’s grave duty to ensure public safety in regard 

to the public utilities that it regulates, in the exercise of its discretion, it can and 

should take a permissive view toward standing in situations in which it is presented 

with credible facts regarding a potential emergency that affects public safety. 
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ARGUMENT 

Introduction 

 In Robinson Township. v. Pa. Public Utility Commission, 52 A.2d 463 (Pa. 

Cmwlth. 2012), this Court summarized the jurisprudence of standing: 

In simple terms, “standing to sue” is a legal concept assuring 
that the interest of the party who is suing is really and concretely at 
stake to a degree where he or she can properly bring an action before 
the court. Baker v. Carr, 369 U.S. 186, 82 S.Ct. 691, 7 L.Ed.2d 663 
(1962) (stating that the “gist” of standing is whether the party suing 
alleged such a personal stake in the outcome of the controversy); 3 
CHARLES H. KOCH, JR., ADMINISTRATIVE LAW AND 
PRACTICE, § 14.10, at 387 (2d ed.1997).  Pennsylvania has its own 
standing jurisprudence, although the doctrine of standing in this 
Commonwealth is recognized primarily as a doctrine of judicial 
restraint and not one having any basis in the Pennsylvania 
Constitution. Housing Auth. of the Cty. of Chester v. Pa. State Civil 
Serv. Comm'n, 556 Pa. 621, 730 A.2d 935 (1999). 

 
Fundamentally, the standing requirement in Pennsylvania “is to 

protect against improper plaintiffs.” Application of Biester, 487 Pa. 
438, 442, 409 A.2d 848, 851 (1979).  Unlike the federal courts, where 
a lack of standing is directly correlated to the ability of the court to 
maintain jurisdiction over the action, the test for standing in 
Pennsylvania is a flexible rule of law, perhaps because the lack of 
standing in Pennsylvania does not necessarily deprive the court of 
jurisdiction. Compare *472 Jones Mem'l Baptist Church v. Brackeen, 
416 Pa. 599, 207 A.2d 861 (1965), with Raines v. Byrd, 521 U.S. 811, 
117 S.Ct. 2312, 138 L.Ed.2d 849 (1997). As a result, Pennsylvania 
courts are much more expansive in finding standing than their federal 
counterparts. 

 
Robinson Township, 52 A.3d at 471–72, aff'd in part, rev'd in part sub nom.  
Robinson Twp., Washington Cty. v. Pa. Public Utility Commission, 83 A.3d 901 
(Pa. 2013) (emphasis added). 
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 In reviewing standing cases it is important to note the nature of the 

underlying proceeding.  For example, Robinson Township, supra, involved an 

action challenging the constitutionality of a statute brought under this Court’s 

original jurisdiction.  The instant case, however, is a complaint brought before an 

administrative agency.  As such, the starting point for the analysis of the 

Complainant’s standing is statutory.   

Under Section 701 of the Public Utility Code “[t]he commission, or any 

person, corporation, or municipal corporation having an interest in the subject 

matter, or any public utility concerned, may complain in writing, setting forth 

any act or thing done or omitted to be done by any public utility in violation, 

or claimed violation, of any law which the commission has jurisdiction to 

administer, or of any regulation or order of the commission.”  66 Pa. C.S. 

§ 701.  This Court has interpreted the Section 701 requirement of “an interest in 

the subject matter” to require that the complainant “must have a direct, immediate, 

and substantial interest in the subject matter of the controversy.”  Waddington v. 

Pa. Public Utility Commission, 670 A.2d 199, 202 (Pa. Cmwlth.1995), appeal 

denied, 678 A.2d 368 (Pa. 1996).  See also, Municipal Authority of the Borough of 

West View v. Pa. Public Utility Commission, 41 A.2d 929, 933 (Pa. Cmwlth. 2012) 

(lost opportunity of increased business was too remote to satisfy the immediacy 

requirement for standing).   
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The “direct, immediate and substantial” test comes from the Pennsylvania 

Supreme Court’s seminal decision on standing, Wm. Penn Parking Garage, Inc. v. 

City of Pittsburgh, 346 A.2d 269, 282 (Pa. 1975).  As then President Judge 

Pellegrini noted in Robinson Township. “[a]lthough the substantial-direct-

immediate test is the general rule for determining the standing of a party before the 

court, there have been a number of cases that have granted standing to parties who 

otherwise failed to meet this test, including William Penn…. [t]he theory underlying 

these cases is that public policy considerations favor a relaxed application of the 

substantial-direct-immediate test, particularly the “direct” element that requires the 

party bringing the action to have an interest that surpasses that of the common 

people.”  Robinson Township, 52 A.3d at 472 (citations omitted).   

As discussed more thoroughly in the remaining sections of this Brief, the 

Commission properly determined that Senator Dinniman has standing to pursue his 

complaint whether the Court engages in a strict application of the “direct, 

immediate and substantial” test or the Court applies a more flexible review of 

standing in consideration of the serious allegations involving public safety raised in 

the Senator’s complaint. 

The focus of Sunoco Pipeline’s position is that the Commission erred in 

concluding that Senator Dinniman has personal standing even though Senator 

Dinniman is not relying on personal standing to pursue this action.  (Pet’s Brief at 
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35-41).  Rather than rely on arguments that there is no support in the record or that 

any facts and circumstances exist to establish the Senator’s standing in his personal 

capacity, Sunoco mainly argues that Senator Dinniman is not relying on personal 

standing to pursue this action.   

Senator Dinniman sought interim emergency relief and as a litigant he 

presented a case that the pipeline project creates a dangerous condition which 

would adversely impact West Whiteland Township and the citizens of that area 

including Senator Dinniman.  The Senator is adversely affected by the pipeline 

project and has satisfied the standard for establishing interim emergency relief in 

the controversy as a property owner and resident of the community.  Personal 

standing such that the Senator has a direct, immediate, and substantial interest is 

established in this case.   

 
I. Senator Dinniman Has Satisfied The Requirements Set Forth In 52 Pa. 
Code § 3.6(B) To Demonstrate His Interest In This Controversy  
 

The ALJ granted Senator Dinniman injunctive relief after a thorough 

analysis of the Senator’s Petition for Interim Emergency Relief.  The ALJ 

explained that an interim emergency order is an interlocutory order since the 

purpose is to grant or deny injunctive relief during the pendency of the proceeding.  

52 Pa. Code § 3.1.  The controversy in the proceeding must involve an 

“emergency” which is defined as “a situation which presents a clear and present 
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danger to life or property or which is uncontested and requires action prior to the 

next scheduled public meeting.”  52 Pa. Code § 3.1.  Just as a litigant establishes 

standing by showing that he has been adversely impacted or aggrieved by the 

subject matter of the controversy, the emergency order regulations have standards 

that must be satisfied to support the need for interim emergency relief.  The 

Regulations require that the need for emergency relief be supported by verified 

statements of fact to support the following test for emergency relief similar to the 

test for standing: 

(1)  The petitioner’s right to relief is clear. 

(2)  The need for relief is immediate. 

(3)  The injury would be irreparable if relief is not granted. 

(4)  The relief requested is not injurious to the public interest.  

 
52 Pa. Code § 3.6(b); Pet’s Brief, App. A at 7-8.  All of these elements must exist 

for the Commission to grant interim emergency relief.  Glade Park East Home 

Owner’s Association v. Pa. Public Utility Commission, 628 A.2d 468, 473 (Pa. 

Cmwlth. 1993).  The same requirement for uniformity holds true for the standing 

test where all three elements of interest, i.e., direct, immediate, and substantial, 

must be satisfied by the litigant.  Id. at 8.  

The ALJ reviewed the criteria for interim emergency relief and recognized 

that ME1 experienced hazardous gas leaks in high consequence areas, 3 times in 
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the last year, and Sunoco Pipeline failed to identify and report the large volume 

leaks and spills to the proper authorities, Pet’s Brief, App. A at 11, thus indicating 

a failure to follow safety procedures.  The Commonwealth’s Department of 

Environmental Protection (DEP) issued 50 Notices of Violations for fluid spills 

also known as inadvertent returns (IRs) and other violations including those 

occurring in West Whiteland Township.  Id.  Sunoco Pipeline was issued a Notice 

of Violation of the Federal Pipeline and Hazardous Materials Safety 

Administration (PHMSA) regulations alleging violation of construction 

requirements on ME2.  Also, the ALJ found that Sunoco Pipeline failed to 

adequately inspect ME2 pipe.  Id.   

DEP has assessed Sunoco Pipeline civil penalties totaling over $12,300,000.  

Pet’s Brief, App. A at 12.  Testimony was presented by Senator Dinniman that 

West Whiteland Township water supplies are being adversely affected and 

introduction of fluids underground could cause an unsafe condition.  Id.  There was 

testimony presented regarding Lisa Drive in the Township and the sink holes in 

this area.  Senator Dinniman’s witness testified about geologic reasons for sink 

holes and the effect that drilling activity has on constructing ME2 and ME2X.  Id. 

at 12-13.  Testimony was presented about flooding during drilling activity.  Id. at 

14.  The ALJ concluded that the risk of subsidence remains in West Whiteland 

Township and a stay of construction of ME2 and ME2X until a record is developed 
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that will enable the Commission to make a more informed decision should be 

implemented.  Id.  

The ALJ concluded that Sunoco failed to take reasonable efforts to warn and 

protect the public from danger.  Pet’s Brief, App. A at 15. Finally, the ALJ found 

Senator Dinniman’s right to relief is clear in that substantial legal issues under the 

Commission’s jurisdiction have been raised.  Id. at 17. 

The ALJ addressed the second prong and found that the need for relief was 

immediate.  The ALJ cited the evidence of multiple leaks along ME1 in the past 

year, a number of IRs, DEP violations, failure to follow safety procedures, and 

PHMSA Notices of Violations to support that need for relief is immediate.  Id.  

The ALJ noted that ME1 is an 87‑year-old 8-inch pipe that once transported diesel 

fuel and heating oil but now transports Highly Volatile Liquids (HVLs) through a 

High Consequence Area (HCA) and questions whether the pipe has been properly 

tested for repurposing.  Pet’s Brief, App. A at 18.  The ALJ questions whether the 

“ME1 pipe meets today’s engineering standards to hold the HVLs of ethane, 

butane, and methane gases, especially so close to dwellings.”  The ALJ found that 

Sunoco Pipeline needs to report findings on pipeline testing and inspections and 

provide its emergency response plan.  Id. at 18-19.   

The ALJ also believed that Sunoco Pipeline should conduct additional 

geophysical and geotechnical studies of ME2 and ME2X to be submitted to the 
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Commission along with reports showing internal procedures with respect to 

finding and reporting regulatory violations.  Id. at 19.  The ALJ concluded “there 

to be an imminent risk to the public and a need for immediate relief and further 

study to be done on ME1, ME2 and ME2X for the Commission and its Bureau of 

Safety Engineers to evaluate before construction should resume on ME2 or ME2X 

in West Whiteland Twp. and before a potential catastrophic event occurs.”  Id. at 

19-20.   

The ALJ then found injury would be irreparable if relief was not granted.  

The ALJ considered the uncertainty of whether West Whiteland Township could 

recover from possible losses, the risk of physical injury or death in the densely 

populated area, and that the Commission has already found this harm to be 

“catastrophic” in the Commission’s March 7, 2018 Emergency Order granting the 

Petition of the Bureau of Investigation and Enforcement of the Pennsylvania 

Public Utility Commission for the Issuance of an Ex Parte Emergency Order, 

P‑2018‑3000281.  Pet’s Brief, App. A at 20-21.  In further support of irreparable 

injury if relief is not granted, the ALJ cited the accident history of Sunoco, risk of 

rupture for ME1, and contamination of water supplies.  Pet’s Brief, App. A at 

20‑21.   

Finally, the ALJ did not find that Interim Emergency Relief would be 

injurious to the public.  In fact, the ALJ reached the following conclusion: 
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Injunctive relief is crucial to protecting the public interest.  Relief is 
sought on behalf of the public for safety and the convenience of the 
public within the meaning of 66 Pa. C.S. § 1501.  The public needs 
protection from sinkholes, water contamination, damage to public and 
private property, degradation of natural resources, physical injury and 
death. Id. at 21. 
 
The Commission’s June 15 Order reviewed the ALJ’s exhaustive Interim 

Emergency Order and the recommendations with respect to the four elements.  52 

Pa. Code § 3.10.  Essentially, the Commission was not persuaded to stop the 

operation of ME1 recommended by the ALJ.  Pet’s Brief, App. A at 23, Ordering 

Paragraph 7.  However, the Commission considered the effect of horizontal 

directional drilling (HDD) on local residential and commercial wells, and that this 

activity was ceased and an application to the DEP was made for a change in its 

permits, and that construction will not proceed until new permits are secured for 

West Whiteland Township, and the Commission found that the right to relief is 

clear and the need for relief is immediate concerning ME2 and ME2X.  Pet’s Brief, 

App. B at 34, 42.   

Again, with respect to the third element, the Commission found sufficient 

evidence that construction of ME2 and ME2X could cause irreparable injury if 

relief is not granted and construction should be halted until the Commission’s 

requirements in its Order are met.  Id. at 42. 

Finally, the Commission found that the relief requested is injurious to the 

public for ME1.  However, for ME2 and ME2X the construction has yet to be 
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completed and the Commission made the following conclusion on the fourth 

requirement:   

Any economic injury to the utility or the public in continuing the 
injunction on the construction of ME2 and ME2X is, in our view, 
outweighed by the risk posed to the continued safe operation of ME1, 
the contamination of water wells and direct impact on local residents 
and their properties in the township.  Until the requirements set forth 
in this Opinion and Order are satisfied regarding construction of ME2 
and ME2X, this fourth prong is met concerning further construction at 
this time. Id. at 46. 
 
Sunoco Pipeline contends the Complainant, Senator Dinniman lacks 

standing, and this Court should vacate the Commission’s June 10 Order and the 

ALJ’s Emergency Interim Order lifting the injunction on construction of ME2 and 

ME2X and remand to the Commission with instructions to dismiss the action.  

Based on the record already developed, that decision could have serious 

repercussions.  The record also indicates Sunoco Pipeline has planned to construct 

ME2 500 feet from a Downingtown Area School District middle school, and the 

West Chester Area School District has four buildings within 3000 feet of the 

pipeline project, and finally, more than 25,000 residents live adjacent to or near the 

pipeline. (R. 221a-222a).  We found that no immediate appeal was warranted 

regarding our finding of “clear and present danger.”  The issue did not involve a 

controlling question of law because our findings of “clear and present danger” 

relied on facts.  Pet’s Brief, App. F at 17-18.   
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II. Senator Dinniman Has Personal Standing To Pursue His Complaint 
Against Sunoco Pipeline Under Section 701 Of The Public Utility Code 
Because Senator Dinniman Has Direct, Immediate, And Substantial Interest 
In The Complaint And Request For Emergency Relief As A Property Owner 
And Resident Of West Whiteland Township 
 

As we indicated previously, the Section 701 requirement is further defined 

by legal precedent that a “party must have direct, immediate, and substantial 

interest in the subject matter of the controversy.”  Waddington v. Pa. Public Utility 

Commission 670 A.2d 199, 202 (Pa. Cmwlth 1995), appeal denied, 678 A.2d 368 

(Pa. 1996); Armstead v. Zoning Board of Adjustment of Philadelphia, (Armstead) 

115 A.3d 390 (Pa. Cmwlth. 2015).  By satisfying these requirements, the litigant 

establishes that he has been adversely impacted.  Markham v. Wolf, 136 A.2d 134, 

138, 140 (Pa. 2016).  

Therefore, in order for an appellant to have standing they must demonstrate 

that they are an aggrieved person.  To meet the three requirements for an aggrieved 

party, the party must demonstrate that the challenged action personally harms his 

or her interest in a way that is greater than that of another citizen.  The Senator is 

harmed because he is a property owner and resides in the West Whiteland 

Township.  This community in which he lives has a pipeline project experiencing 

significant public safety issues that adversely affects him, and the other residents of 

the Township, and possibly their property values. 
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 For a party’s interest to be substantial, “the individual’s interest must have 

substance - there must be some discernible adverse effect to some interest other 

than the abstract interest of all citizens in having others comply with the law.”  

Armstead 115 A.3d at 396 citing, William Penn Parking Garage, Inc. v. City of 

Pittsburgh 346 A.2d. 269, 282 (Pa. 1975).  Senator Dinniman has demonstrated 

that his Complaint and Petition relate to potential adverse effects to the drinking 

water, geological stability, and safety planning concerns of the Township in which 

he resides.  This Brief has already cited the numerous safety issues experienced at 

this pipeline project.  Pet’s Brief at 10-14.  Specifically, Sunoco’s record of failing 

to meet safety requirements on the ME2 pipeline is evidence of a substantial risk to 

the safety of the residents of West Whiteland Township.  Thus, in Senator 

Dinniman’s request for interim emergency relief, the Senator established that his 

interest in Sunoco’s pipeline is substantial.  We believe that evidence of violations, 

civil penalties, spills, a record of failing to meet safety requirements shows an 

interest that is substantial because the Senator lives in a community that is 

experiencing these serious safety problems. 

 For the interest to be “direct”, the person claiming to be aggrieved must 

show “some causation of the harm to his interest by the matter of which he 

complains” William Penn Parking Garage, Inc. 346 A.2d at 282.  Here, that would 

be Sunoco’s pipeline project in West Whiteland Township, the community in 
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which he is a property owner and resides.  There must also be a “close causal 

connection between the challenged action and the asserted injury to qualify as 

‘immediate’ rather than ‘remote.’” William Penn Parking Garage, Inc. 364 A.2d at 

283.   

In Municipal Authority of the Borough of West View v. Pa. Public Utility 

Commission, 41 A.3d 929, 933 (Pa. Cmwlth. 2012), the issue involved a lost 

opportunity of increased business and it was found by this Court to be too remote 

to satisfy the immediacy requirement.  Here, there is nothing remote about Senator 

Dinniman’s interest as a property owner and resident in West Whiteland Township 

and Sunoco Pipeline’s construction of ME2 and ME2X and the numerous 

emergency public safety incidents that adversely affect his ability to live safely 

without concern because of the unsafe pipeline project.   

In Friends of Lackawanna v. Dunmore Borough Zoning Hearing Board, 

(Dunmore Borough) 186 A.3d 525 (Pa. Cmwlth. 2018), a case involving a 

proposed expansion of a landfill, the Commonwealth Court held that residents 

living ¼ to ½ mile from the landfill had standing based on their allegations that 

they suffer from bird droppings, the odor of rotting garbage, dust, and truck traffic 

directly affecting their properties.  The Court distinguished the issue of use and 

enjoyment of property from the issue of “merely aesthetic concerns,” which is how 

the Court characterized the issue in Armstead relating to billboards.  Clearly, this 
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case involves the use and enjoyment of property because it involves health and 

sanitation concerns for property owners and residents in their own community and 

supports Senator Dinniman’s standing because his public safety and health 

concerns are even more compelling than those in Dunmore Borough.   

 Finally, although Senator Dinniman has satisfied the standards for 

substantiality, directness, and immediacy, the Senator’s interest being asserted is 

also within the “zone of interests” that 52 Pa. Code § 3.6, the regulation at issue, is 

sought to protect.  See, Johnson v. American Standard, 8 A.3d 318 (Pa. 2010).  

Although the Senator’s immediate interest is apparent, the Senator has satisfied the 

Interim Emergency Order standards with the Commission finding that his right to 

relief was clear, the need for relief immediate, the injury would be irreparable, and 

the relief he was granted was not injurious to the public.  These interim emergency 

relief regulations specifically address the emergency circumstances that Senator 

Dinniman is currently experiencing that are affecting his public safety. 

The Commission specifically concluded that the “dangerous condition 

asserted is of direct concern to the citizens of that area”.  Pet’s Brief, App. B at 22.  

Thus, since Senator Dinniman is a West Whiteland Township property owner and 

resident, his “interest is personal and direct and discernable from the general 

interests of all citizens of the Commonwealth”.  Pet’s Brief, App. B at 23.  Finally, 

the Senator does not have to wait to experience harm before his complaint is 
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addressed by the Commission.  The Commission determined that the Senator need 

not wait to experience harm before complaining to the Commission.  Although the 

Commission considered the facts unique in this case, where the Complainant 

“requests relief to preclude possible harm resulting from the operation of ME1 and 

the construction of ME2 and ME2X,” Id., the Commission submits that Senator 

Dinniman’s exposure to public safety dangers because of the pipeline project 

satisfies the immediacy requirement of his personal standing. 

 Regardless, under these circumstances, Senator Dinniman does not have to 

be physically or monetarily injured before taking action against the pipeline 

project.  See, Lehigh Valley Power Committee v. Pa. Public Utility Commission, 

593 A.2d 1333, 1336‑1337 (Pa. Cmwlth. 1991) (holding that Leigh Valley Power 

Committee had a substantial interest due to a possible rate impact).  

 We further recognized that Sunoco Pipeline presented no support that the 

June 15 Order granting the Senator personal standing was an abuse of discretion.  

The Commission determined that there was nothing “manifestly unreasonable” 

about the Commission’s decision on standing. Pet’s Brief, App. F at 14.  The 

Commission also discussed that their decision on standing had to be resolved 

within the context of the matter before them – an asserted emergency situation 

based on allegations of danger to public safety caused by Sunoco’s major 

infrastructure project in Senator Dinniman’s Township where he owns property 
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and resides.  Id.  Thus, given the allegations of emergency circumstances and a 

record that could support danger to public safety, our “discretion to grant standing 

is at its apex where the matter before us concerns alleged public safety 

emergency.”  Pet’s Brief, App. F at 15.  The Commission noted its broad powers to 

respond to an emergency including discretionary authority to grant personal 

standing in an emergency. Id. at 15 fn 6.  The Public Utility Code grants the 

Commission general regulatory and enforcement power to implement the Public 

Utility Code, investigate and hold hearings to determine that service provided by a 

public utility is reasonable and adequate, and do all things necessary to implement 

the Public Utility Code.  66 Pa. C.S. §§ 309, 331, 501, 1501. 

 The record is clear that the Senator lives two miles from the pipelines, 

(R, 61a‑62a), which are in West Whiteland Township.  He is a property owner and 

resident of West Whiteland Township.  Pet’s Brief, App. B at 21.  The 

Commission’s June 15 Order addressed whether interim emergency relief in the 

form of an injunction shutting down the Mariner East gas pipeline project should 

be granted.  The Commission agreed that the Senator carried his burden of 

demonstrating his right to interim emergency relief with respect to ME2 and 

ME2X.  Pet’s Brief, App. B at 4.  The Commission further acknowledged that the 

Complaint proceeding will give us the opportunity for reviewing important public 

safety concerns in the context of the complex gas pipeline project. Id.  The 
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Senator’s status as a property owner and resident of West Whiteland Township in 

Chester County was found to be the basis for his standing to prosecute his 

Complaint under Section 701 of the Code, 66 Pa. C.S. § 701.  Id. 

 The Complaint raised five counts that for the most part raise public safety 

issues.  Senator Dinniman alleges that the route of the pipelines are unreasonable 

and unsafe and endanger private and public drinking water supplies.  Id. at 5.  

Additional allegations made by the Senator address Sunoco Pipeline’s failure to 

avoid areas in and around the Township that contain private dwellings and places 

of public assembly concerning the route of the ME2 and ME2X right-of-way.  Id. 

at 6.   

 Senator Dinniman testified about the community he lived in and how dense 

the population was and that West Whiteland Township was the commercial center 

of Chester County.  (R, 63a).  In other words, the pipeline is being built in an area 

of high consequence being a busy place in terms of public assembly.  Id.  Senator 

Dinniman testified further that the area is continuing to grow, and the train track 

goes right past Lisa Drive where sinkhole problems have occurred and the ME1 

pipeline has to go underneath the train track. (R, 63a-64a). 

 In his Complaint and request for interim emergency relief, Senator 

Dinniman has asserted that the operation of ME1 and the construction of ME2 and 

ME2X has created a dangerous condition adversely impacting public safety of the 
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West Whiteland Township area and the citizens of this area.  Thus, Senator 

Dinniman has standing because he is a property owner, resident, and citizen of the 

area, where a dangerous condition is adversely impacting public safety for all the 

citizens of the West Whiteland Township area.  Pet’s Brief, App. B at 22.   

 Given the Commission’s grave duty to ensure public safety in regard to the 

public utilities that it regulates under 66 Pa. C.S. § 1501 and in the exercise of its 

administrative discretion, the Commission can and should take a permissive view 

toward standing in situations in which it is presented with credible facts regarding 

a potential emergency that affects public safety.  Where facts that warrant prompt 

emergency action by the Commission pursuant to 52 Pa. Code § 3.2 exist, and to 

preclude the potential catastrophic harm to the public in the vicinity of a natural 

gas pipeline that transports highly volatile gas liquids, the Commission should not 

be held to the strict legal standards that are applicable to civil proceedings. 
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III. The Commission Has Jurisdiction To Determine Whether Senator 
Dinniman Has Standing In His Legislative Capacity Or Personal Capacity To 
Bring A Formal Complaint Under Section 701, Even Where Senator 
Dinniman Has Taken A Position On Standing Inconsistent With The 
Commission’s Conclusion 
  

Sunoco Pipeline’s position on standing is that since the Senator has 

disclaimed personal standing, the Commission is precluded from considering 

whether Senator Dinniman has standing in his personal capacity.  Pet’s Brief, App. 

F at 8.  The Commission disagrees that Senator Dinniman’s advocacy of his 

legislative standing prevents us from addressing the issue of whether he has 

personal standing.  The Commission believes that it can reach a different 

conclusion on standing.   

Sunoco Pipeline’s legal argument is that since Senator Dinniman advocates 

legislative standing, we cannot review the issue of whether he is adversely 

impacted.  Although the alleged dangerous condition “is of direct concern to the 

citizens of that area” and the Senator is a property owner and resident of the 

Township, so his interest is discernable from the general interests of all citizens in 

having all citizens comply with the law, Id. at 23, the Commission should not be 

prevented from analyzing the issue.   

Sunoco Pipeline raises the issue that the Senator and the Commission shifted 

their positions on standing.  The Senator acknowledged that if the Commission did 

not approve standing based on his being a state senator, then he claimed standing 
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because he lived “near and am impacted by this”. (R, 90a‑91a).  Although the 

Senator may have retreated from any position that he had personal standing, the 

Commission’s June 15 Order and July 25 Order that addressed an emergency 

situation that involved public safety, supported personal standing of the Senator.   

 
IV. Senator Dinniman’s Claim Of Legislative Standing And Denial Of 
Personal Standing Is Not A Judicial Admission That Is Conclusive Upon The 
Commission 
 

Once the Commission determined that Senator Dinniman had personal 

standing, there is no legal requirement, and the Senator has not cited any authority, 

that it was necessary to engage in further analysis to determine whether a 

complainant also has legislative standing.  In determining its own jurisdiction, the 

Commission did not engage in advocacy and commit error.  This is an issue of 

jurisdiction that is always relevant in any proceeding.  “Threshold issues of 

standing are questions of law.”  Johnson v. Am. Standard, 8 A.3d 318 (Pa. 2010) 

citing, Hunt v. Pa. State Police, 983 A.2d 627, 631 (Pa. 2009). 

The Commission did not abuse its discretion because it was not required to 

accept an alleged judicial admission.  The general rule is that admissions of fact in 

pleadings are admissible, but that the pleader’s conclusions of law are not 

admissions of facts in issue.  Cogley v. Duncan, 32 A.3d 1288 (Pa. Super. 2011). 

 Standing is jurisdictional and Sunoco Pipeline’s reliance on Commonwealth 

v. Searer (Searer), 413 A.2d 1157, 1158 (Pa. Cmwlth. 1980) is misplaced.  The 
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lower court in Searer ruled on a threshold issue, i.e., whether or not it was proved 

that a violation of the Vehicle Code had been committed when the violation was 

already admitted, and the trial court was not presented with the issue of whether 

the violation was established.  The lower court was not presented with an 

emergency situation that involved public safety.  Sunoco Pipeline was not deprived 

of the opportunity to argue the issue of standing before the Commission.  See e.g. 

Sunoco Pipeline, L.P.’s Post Hearing Brief in Opposition to Amended Petition for 

Emergency Relief, at 13-20.  Moreover, the Commission did not “assume the 

advocate’s function of introducing theories not raised by the parties”.  Cf. Hrivnak 

v. Perrone, 372 A.2d 730, 733 (Pa. 1977).  The Commission simply made a 

decision on standing.   

 The Senator did, at one point in the proceeding, advocate standing in both 

his personal capacity and official capacity.  (R, 89a‑90a).  These statements in the 

hearings or even in the pleadings are legal conclusions and not admissions.  In the 

Rizzo case cited by Sunoco Pipeline, the Defendant’s answer admitted the 

repayment of a sum of money for a loan rather than legal fees, and he was held to 

that statement.  Rizzo v. Haines, 555 A.2d 58, 69 (Pa. 1989).  This statement was a 

fact that was admitted and not a question of law based on a legal conclusion 

supported by legal analysis.   
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 Therefore, the Commission cannot be bound by these assertions of legal 

standing.  It can, however, be a fact that Senator Dinniman lives and owns property 

in West Whiteland Township, or that Sunoco Pipeline has experienced a number of 

events and violations that effect public safety with respect to the pipeline project.   

 Finally, the Commission did not abuse its discretion in finding Senator 

Dinniman had personal standing.  There is nothing manifestly unreasonable about 

finding that the operation and construction of a pipeline project that is experiencing 

emergency events that involve important public safety concerns is of direct 

concern to the citizens of that area including Senator Dinniman.  B.B. v. 

Department of Public Welfare, 118 A.3d 482 (Pa. Cmwlth. 2015).   

The decision in this case was supported by an analysis of the interim 

emergency standards, the application of Section 701 of the Public Utility Code, 

and case law precedent that Senator Dinniman has a direct interest in the litigation, 

the interest is immediate, and not remote, and finally, the interest is substantial.  

Keystone Raceway Corp. v. State Harness Racing Commission, 173 A.2d 97, 100 

(Pa. 1961).  Essentially, Sunoco Pipeline’s opposition to Senator Dinniman’s 

standing is based on proximity. There is no support for that, however, since 

Senator Dinniman is a resident and owns property in the same Township, West 

Whiteland, as the ME1, ME2 and ME2X construction site.  These pipelines will 

share the same right-of-way. (R, 61a‑62c).  Sunoco Pipeline argues that to have 
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standing based on proximity alone, the person has to be in the “immediate” vicinity 

rather than one to one-and-one half blocks away or one mile away.  Pet’s Brief at 

42-43.  As support for this limited perspective on standing, Sunoco Pipeline cites 

Armstead v. Zoning Board of Adjustment, (Armstead), 115 A.3d 390, 397 (Pa. 

Cmwlth. 2015) (en banc).  In Armstead, this Court relying on Spahn, 977 A.2d at 

1152, considered that none of the individual objectors to a digital sign are 

adjoining property owners or live within the immediate vicinity of the proposed 

sign.  Armstead at 115 A.3d at 397.  Furthermore, this Court could not find that the 

objectors provided any evidence they will experience “particular harm” from the 

sign.  Id.  

In Spahn, the Supreme Court considered three appeals of decisions of the 

Zoning Board of Adjustment in the City of Philadelphia.  Spahn v. Zoning Board 

of Adjustment, 977 A.2d 1132, 1152 (Pa. 2009) (Appeal at 28EAP2008).  The 

appellants and the civil organizations contesting the use and/or zoning variance to 

erect a digital sign argued that they are aggrieved parties since group members live 

in the vicinity of the proposed billboard sign and could see it from their homes.  

However, the Supreme Court found it differently.  These members actually reside 

over a mile from the proposed sign and they only have an abstract interest that all 

citizens have in enforcing the law.  Similarly, the Commonwealth Court in the case 

below stated that the distance between the Complainant’s property interest and the 
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property subject to challenge can be important because proximity of the properties 

may be sufficient to establish adverse impact.  Society Created to Reduce Urban 

Blight (SCRUB) v. Zoning Hearing Board of Adjustment of City of Philadelphia, 

951 A.2d 398, 404 (Pa. Cmwlth. 2008).   

 These zoning cases have no relevance to the issue presented by Senator 

Dinniman’s complaint and request for interim emergency relief.  For the most part, 

the protestors to the permits and variances may be aesthetically offended but they 

do not risk being physically injured.  They would not experience an exploding 

pipeline or be buried in a sinkhole or be affected by the release of gas into the 

atmosphere.  There may be cases where the complainants standing is too remote to 

bring an emergency action, but this isn’t it.  No one is too far away within the 

boundaries of West Whiteland Township to not be harmed by a catastrophic event. 

In fact, because of emergency conditions affecting public safety in this area, 

the Bureau of Investigation and Enforcement of the Pennsylvania Public Utility 

Commission had to file a Petition for the Issuance of an Ex Parte Emergency 

Order, P-2018-3000281 (Order entered May 3, 2018 at 12).  The Order suspended 

Sunoco Pipeline’s operations on ME1 due to numerous sinkholes in West 

Whiteland Township exposing the active ME1 pipeline that created a risk to 

continued flow of hazardous liquids through ME1.  Finding standing in these 

emergency proceedings that involve emergency conditions and public safety 
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should not be discouraged.  It would be bad public policy to merely rely on 

governmental oversight of emergency situations that develop in communities.   

Even though the Senator has satisfied the direct element of the standing test, 

the Commonwealth Court considered public policy in the Robinson Township case 

that involved municipalities and city councilors who brought suit against the 

Commonwealth and the Commission regarding a law that preempted certain 

municipal zoning codes.  This Court noted that limitations on standing are a matter 

of judicial restraint—not a matter of Constitutional limitations like those imposed 

on federal courts and this Court then  considered: “The theory underlying these 

cases is that public policy considerations favor a relaxed application of the 

substantial-direct-immediate test, particularly the ‘direct’ element that requires the 

party bringing the action to have an interest that surpasses that of the common 

people.”  Robinson Township v. Pa. Public Utility Commission, 52 A.3d 463, 473 

(Pa. Cmwlth. 2012) citing, Consumer Party of Pa. v. Commonwealth, 507 A.2d 

323 (Pa. 1986).  That being said and the Senator would meet that test, we submit 

that a relaxed application is not needed since the Senator owns property and lives 

in the community being adversely and directly affected by the pipeline project. 
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V. The Commission’s Application Of The Mootness Doctrine May Be 
Changed If There Is A Change In Circumstances 
 

Finally, the Commission did acknowledge that they did not decide the issue 

of Senator Dinniman’s legislative standing but that the issue of personal standing 

has become moot because the ALJ conducted two days of hearings, the issue was 

briefed (Pet’s Brief at 46), an Interim Emergency Order was issued by the ALJ, the 

Commission issued the June 15 Order, affirming in part, and reversing in part the 

Interim Emergency Order, and the Commission found that Senator Dinniman has 

personal standing.  Pet’s Brief, App. B at 3, 21-23.  That being said, we do not 

disagree with Sunoco Pipeline’s mootness doctrine argument that Senator 

Dinniman’s personal standing must continue throughout the proceeding.  Pet’s 

Brief at 45.  In the event that the Senator sells his residence and moves out of the 

Township, the issue of his personal standing may no longer be moot.  In hindsight, 

a more accurate statement of the Commission’s finding on the mootness would be 

that the issue as to Senator Dinniman’s personal standing has become moot until it 

is no longer moot because a change in circumstances with respect to personal 

interest has occurred. 

 Finally, Sunoco accuses the Commission of allowing the Senator to continue 

using taxpayer funds to finance his litigation.  Until this appeal is resolved, we 

submit that taking action to limit the Senator’s access to taxpayer funds is 
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premature.  Moreover, even if it were not premature, we do not believe that it 

would be our responsibility.   

We also disagree with the Petitioner that the Commission has a 

responsibility to make sure that taxpayer funds routed through the Senate 

Democratic Caucus do not pay for this litigation.  Pet’s Brief at 41‑43.  The 

Commission submits that not deciding that Senator Dinniman has legislative 

standing because the Senator has personal standing somehow has allowed the 

Senator to continue using taxpayer funds to finance this litigation is not 

supportable.  Pet’s Brief at 41.  In addition, no cases are cited to support this 

obligation by a state agency. 
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CONCLUSION 

 WHEREFORE, for all the foregoing reasons, the Pennsylvania Public Utility 

Commission respectfully requests that this Honorable Court affirm the 

Commission’s June 15, 2018 and July 25, 2018 Opinion and Orders entered at 

Docket Nos. C-2018-3001451 and P-2018-3001453 that found that Senator 

Dinniman had personal standing and allow Senator Dinniman to pursue this action. 
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